ORDINANCE 2009-05

AN ORDINANCE OF THE CITY OF MABANK, TEXAS AMENDING ORDINANCE 2007-11 PERTAINING TO TOWING AND WRECKER SERVICES REGULATIONS; AMENDING SECTION 2, DEFINITIONS; AMENDING SECTION 3, WRECKER ROTATION LIST; AMENDING SECTION 4, PROCEDURE FOR CONTACTING WRECKER SERVICE; AMENDING SECTION 5, AUTHORITY OF POLICE OFFICER AT SCENE OF DISABLED VEHICLE; AMENDING SECTION 6, POLICE OFFICER, CITY EMPLOYEES OR VOLUNTEER FIREFIGHTERS NOT PERMITTED TO RECOMMEND WRECKER; AMENDING SECTION 7, APPLICATION FOR PERMIT AND FEES; AMENDING SECTION 8, PERMIT REQUIREMENTS; AMENDING SECTION 9, INSPECTION OF STORAGE FACILITIES; AMENDING SECTION 10, ISSUANCE OF PERMIT; AMENDING SECTION 12, OBLIGATIONS OF PERMIT HOLDER; AMENDING SECTION 13, REVOCATION OF PERMITS; AMENDING SECTION 15, OPERATION WITHOUT A PERMIT PROHIBITED; AMENDING SECTION 18, NOTIFICATION OF IMPOUNDMENT; AMENDING SECTION 23, INTERPRETATION AND CONSTRUCTION; PROVIDING AN EFFECTIVE DATE, SEVERABILITY AND OPEN MEETINGS CLAUSES; AND PROVIDING FOR OTHER MATTERS.

WHEREAS, the City is authorized to regulate the towing of vehicles that are not towed with the consent of the owner of such vehicle;

WHEREAS, it is appropriate for the City to provide reasonable requirements for service providers that provide service to citizens on the request of the City; and

WHEREAS, a municipal government may authorize a requirement that drivers of vehicles impounded by the request of the police department in their jurisdiction provide proof of insurance as a stipulation for the release of the vehicle from the impound lot.

WHEREAS, a municipal government has authority under Section 545.305(a)(8) of the Transportation Code to direct that any non-consent vehicle being towed by authorization of the Mabank Police Department be taken to an impound lot owned or used by the City; and 

WHEREAS, it is necessary to the provision of emergency services and public safety that reasonable time and place restrictions be imposed on persons going to or arriving at the scene of an accident or collision.

NOW, THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF MABANK, TEXAS THAT:

Section 1.  Finding of Fact.  The finding and recitations set out in the preamble of this Ordinance are found to be true and correct, and that they are hereby adopted by the City Council and made a part hereof for all purposes. 

Section 2.  Definitions.  The following definitions shall apply in the interpretation and the enforcement of this ordinance:

City shall mean the City of Mabank, Texas.

Consent Tow shall mean any tow of a motor vehicle initiated by the owner or operator of the vehicle or by a person who has possession, custody, or control of the vehicle.   The term does not include a tow of a motor vehicle initiated by a police officer investigation a traffic accident or a traffic incident that involves the vehicle, or who arrests the operator of the vehicle for an alleged offense and is required by law to take the person into custody.

Primary Impound Lot shall mean any impound towing and storage facility located in the city limits of Mabank, which is designated by the City as the primary impound towing and storage facility.

Motor Vehicle shall mean every vehicle that is self-propelled.

Non –Consent Tow shall mean any tow of a vehicle that is not initiated by the owner or operator of the vehicle or by a person who has possession, custody or control of the vehicle.  The term includes a tow of a motor vehicle initiated by a police officer.

Owner shall mean any person who holds the legal title of a motor vehicle or who has the legal right of possession thereof, or the legal rights of said vehicle.

Permit Holder shall mean any person who holds a current, valid permit to provide non-consent towing services within the City meeting the requirements of Section 7 of this ordinance.

Street shall mean any public street, alley, public place, square or highway within the corporate limits of the city.

Tow Truck/Wrecker shall mean a motor vehicle used for the purpose of towing or removing disable or wrecked vehicles.

Towing/Wrecker Company shall mean the business of towing or removing disable or wrecked vehicles off the streets of the City an engaging in providing towing services to the general public.

Vehicle shall mean every device in or by which any person or property is or may be transported or drawn upon a public highway, except devices moved only by human power or used exclusively upon stationary rails or tracks, and shall include trailer and semi-trailers.

Permitted Wrecker Rotation List shall mean the rotation list of permitted companies prepared and used as provided in this ordinance.

Wrecker Selection Form shall mean the form for selection of wrecker companies, prepared and used as provided in Section 7.

Section 3. Permitted Wrecker Rotation List.  The Mabank Police Department shall establish and maintain a Permitted Wrecker Rotation List for each wrecker service permitted to provide non-consent towing or collision response towing, in response to a request for services from a police officer pursuant to the procedures set forth herein.  Said Permitted Wrecker Rotation List shall be provided to the Kaufman County’s Sheriff’s Office for dispatch purposes.  The Permitted Wrecker Rotation List shall consist solely of permit holders holding a valid, current permit required by this ordinance and who are in compliance with the terms of holding such permit at the time of the request for towing services.  Said list shall contain names, in alphabetical order, of all permit holders qualified to be on said list.  No towing or wrecker company may be listed more than once on the Permitted Wrecker Rotation List.

Section 4.  Procedure for Contacting Wrecker Service.

(a) When a police officer investigating an accident determines that any vehicle which has been involved in a collision or accident upon a public street is unable to proceed safely under its own power or when the owner thereof is physically unable to drive such vehicle, such officer shall:

(1) If the owner of the vehicle is capable of requesting a specific wrecker service, the police officer or dispatcher shall contact that service for consent tows.

(2) If the requested towing or wrecker company does not have a wrecker available to move the vehicle, or the police officer/dispatcher is unable to contact the requested company, the owner shall be notified.

(3) In the event the owner is unable or unwilling to designate another towing or wrecker company, the requested company is unable to be contacted, or the company cannot respond in a timely manner and it is necessary to remove the vehicle for public safety reasons or to protect said vehicle in the event the owner is incapacitated, the next permit holder in line on the Permitted Wrecker Rotation List will be called to tow the vehicle to the location designated by the owner, provided that if the owner does not specify a designation to which the vehicle will be removed, the vehicle may to removed to any approved storage site the primary impound lot designated by the City.

(b) In the event the owner of a vehicle involved in an accident or collision is physically unable to designate the towing or wrecker company desired, or refuses to designate a towing or wrecker company or if a person is arrested for an alleged offense and the officer is required by law to take the person into custody, the police officer shall call the next permit holder in line on the Permitted Wrecker Rotation List to tow the disabled vehicle and remove same from City streets.

(c) If a vehicle is operated by a person a police officer arrests for an alleged offense and the officer is required by law to take the person into custody, the officer may proceed under subsection (b) of this section.

(d) Failure of any permit holder selected from the Permitted Wrecker Rotation List to deliver a licensed wrecker from the permit holder’s wrecker company, or a company who contracts with the company on the Permitted Wrecker List, of the type required to the scene within twenty (20) minutes of notification without justification acceptable to the police officer shall cause the permit holder to forfeit that call.  If selection of the entity occurred under subsection (a)(3), the police officer may proceed as it would under subsection (b) of this section.

Section 5. Authority of Police Officer at Scene of Disabled Vehicle.

The officer in charge at the collision scene or at the location of a disabled vehicle on a public roadway may, if the safety of the public requires it or if otherwise authorized under Section 545.305, Transportation Code, as amended, take steps as needed to insure public safety, including but not limited to: 

(a) Directing that any vehicle be taken to the Primary Impound lot owned or used by the City;

(b) Directing that any vehicle be delivered to a specific location authorized by Section 545.305, Transportation Code as amended; or

(c) Excluding any person from the investigation area who in the opinion of the officer may hinder an investigation.

Section 6. Police Officer, City Employees or Volunteer Firefighters Not Permitted to Recommend Wrecker.  No police officer, city employee or volunteer firefighter investigating or present at the scene of any accident on a public street shall recommend to any person the name of any particular person or business engaged in the towing or wrecker service or repair business unless said person is a member of his/her immediate family.

Section 7.  Application for Permit and Fees:  Every company approved by the Mabank City Council to provide non-consent towing services within the City and desiring to be placed on the Permitted Wrecker Rotation List shall make application in writing, on a form provided for that purpose, to the Chief of Police.  Such application shall contain the name, address, telephone number, the number and types of wrecker equipment operated and the owner of the business.  Every application when filed shall be sworn to by the applicant and accompanied by a fee in the sum of One hundred twenty five dollars ($125.00) plus twenty-five dollars ($25.00) per tow truck to be used on City streets.  Said fees are non-refundable. The applicant shall file as an attachment to the application the following:

(a) A certificate or policy of public liability and property damage insurance meeting the requirements of Section 8.f. (1) and (2).

(b) Cargo insurance or a surety bond to cover damage to a towed vehicle during a hookup or towing, in an amount satisfying the requirements of Section 8.f. (3).

Section 8. Permit Requirements.  The Chief of Police shall issue permits for towing or wrecker companies approved by the Mabank City Council eligible to provide towing at the request of the City, to be placed on the Permitted Wrecker Rotation List, and to provide non-consent towing within the City.  Said towing or wrecker companies shall be limited to a maximum of three (3) applicants complying with the provisions of this Ordinance.  Said applications shall be submitted to the Mabank City Council for review and approval on a 5-year basis.  No such permit shall be issued unless the applicant meets each of the following requirements:

(a) The applicant maintains at least two wreckers flat-bed/roll back tow trucks with wheel-lift capability to tow two vehicles at one time.  Said vehicles shall be domiciled on location of the City approved storage facility. 

(b) The applicant maintains twenty-four (24) hour wrecker service and has a telephone number that is answered twenty-four (24) hours a day, seven (7) days a week.  The use of an independent answering service shall not be permitted.

(c) The applicant owns, leases or otherwise lawfully possesses and operates a garage or storage facility within three (3) miles of the City limits and obtains a storage facility license according to the vehicle storage act, provided however for all non-consent tows, all vehicles shall be impounded in the City approved Primary Storage Facility.

(d) A permanent six (6) foot fence, the gate to which shall be locked at all times when the permit holder, an agent or an employee, is not at the storage facility.  The storage area shall be maintained in such a manner that it does not constitute a health hazard and is screened from the ordinary public view.  The wrecker company shall have capabilities for auxiliary storage inside a locked building that is at least 1,800 square feet in size for day-to-day business and to be able to preserve property for evidence.  A storage lot with a minimum of 10,000 square feet shall be located at the same location.  Said storage lot shall be enclosed by a six-foot fence with barbed wire.  The City shall approve appropriate fencing for the location, whether it should be a 6-foot chain link/barbed wire fence, a 6-foot chain link/barbed wire with slats, or a 6-foot steel privacy fence with barbed wire. Any impounded vehicle with leaking fluid, or that is incapable of being totally secured, shall be stored in the building on concrete at no extra cost, to avoid any environmental damage or exposure, or to avoid any theft from the vehicle.

(e) The applicant must be capable of responding to any location in the City within twenty (20) minutes of receiving notification.  Weather conditions will be considered regarding the response time.

(f) The applicant procures and keeps in full force and effect, a policy or policies of public liability and property damage insurance issued by a casualty insurance company authorized to do business in the State of Texas and in the standard form approved by the Board of Insurance Commissioners of the State of Texas with the insured provision of said policies including the city as an insured, and the coverage provision insuring the public from any loss or damage that may arise to any person or property by reason of the operation of a wrecker of such company and providing that the amount of recovery on each wrecker shall be in limits of no less that the following sums:

(1) For Category A wrecker, together with the towed vehicle, having a gross vehicle weight, registered weight or actual weight of 26,000 pounds or less, three hundred thousand dollars ($300,000.00) combined single limit for bodily injuries to or death of all persons injured or killed in any accident, and loss or damage in any one accident to the property of others;

(2) For Category B wrecker, together with the towed vehicle, having a gross vehicle weight, registered weight or actual weight of exceeding 26,000, five hundred thousand dollars ($500,000.00) combined single limit for bodily injuries to or death of all persons injured or killed in any accident, and loss or damage in any one accident to the property of others;

(3) For injury to or destruction of property in any one (1) accident, fifty thousand dollars ($50,000.00).

(g) The applicant procures and keeps in full force and effect a policy or policies of cargo insurance to cover damage to on-hook cargo or a towed vehicle during hookup and/or towing, in the minimum amount of fifty thousand dollars ($50,000.00).

(h) The applicant complies with the provisions of Federal and State laws and rules applicable to tow vehicles and towing or wrecker company operations, as amended from time to time.

Section 9.  Inspection of Storage Facilities.  The Chief of Police shall inspect any storage facilities and enclosures and his/her approval thereof must be first obtained before it can be used for storing consent tow vehicles therein. The Chief of Police shall also inspect the Primary Impound Facility within the City of Mabank used for all non-consent tows prior to said designation as the Primary Impound Facility.

Section 10.  Issuance of Permit.  Upon determining compliance with the provisions and requirements of this ordinance, and with City Council approval, the Chief of Police shall issue a permit as follows:

(a) A permit for the towing or wrecker company to be eligible to provide towing at the request of the City, to be placed on the Permitted Wrecker Rotation List, and to provide non-consent towing within the City.  The permit shall include its date of issuance and date of expiration.  A permit holder may operate more than two (2) wreckers under the permit.

(b) A license is required for a wrecker to be eligible to provide towing at the request of the City, to be placed on the Permitted Wrecker Rotation List and to provide non-consent towing within the City.  The license shall include, on its face, the date of its issuance and its expiration date and shall be in a form that can be easily stored in the vehicle.

Section 11.  Display of Permit.  

(a) A permit issued pursuant to this ordinance shall be prominently displayed at the permit holder’s place of business.

(b) A permit shall be available in each vehicle.

Section 12.  Obligations of Permit Holder.  A permit holder shall comply with each of the following obligations:

(a) A permit holder shall remove all wreckage and debris from a collision scene, except for vehicle cargo or hazardous waste as part of the services rendered in response to a call from the City or a call resulting from being on the Permitted Wrecker Rotation List.

(b) A permit holder shall exercise reasonable care and caution to avoid destruction or contamination of any item of which the permit holder has been informed by the police officer may be of evidentiary value.

(c)  A permit holder shall perform services pursuant to this ordinance in a professional manner and in compliance with all applicable local, state and federal laws and regulations.

(d) A permit holder shall be available to release the vehicles on which there are no investigative holds seven (7) days a week twenty-four (24) hours a day with one hour notice, provided however that the primary impound yard wrecker service is authorized to require proof of insurance prior to the release of any vehicle when the vehicle was a non-consent tow authorized by the Mabank Police Department. When a vehicle is under investigative hold by the Mabank Police Department, the police officer in charge of the investigation shall inform the permit holder or its agent that the vehicle is under investigative hold, however under no circumstances shall any vehicle be placed on investigative hold without approval of the Mabank Police Chief or the Department Head Investigator.  The permit holder shall obtain the name of the officer charged with authorizing the release of any vehicle that has been impounded under the direction of the Mabank Police Department and shall hold such vehicle until its release is authorized by said officer, the Mabank Police Chief or the Department Head Investigator.

Section 13. Revocation of Permits.  Any of the permits as defined herein may be revoked and the wrecker may be removed from the Permitted Wrecker Rotation List for violation of any provision of the Ordinance with seven (7) days written notice and opportunity to appeal to the City Administrator.  The City Administrator’s decision shall be final.

Section 14.  Renewal of Permit; Annual Fees.  All permits shall be renewed during the month of December each year.  A newly issued permit shall be valid until December 31st of each year of its issuance and may be renewed at any time during the month of December.  The fee for renewal of each permit shall be $75.00 plus $25.00 per tow truck to be used on City streets. Said fees are non-refundable.  A permit may be renewed upon payment of the annual fee and the execution of a verified statement that the information on the original application form continues to be valid.  If any of said information is no longer valid, the permit holder must present the corrected information at the time of renewal of the permit.

Section 15.  Operation without Permit Prohibited.  No person shall tow a vehicle without the consent of the owner or operate a wrecker on the public streets of the City in response to a request for wrecker services from the City, or in response to a notice resulting from being on the Permitted Wrecker Rotation List, unless a valid permit for such wrecker company has been issued.

Section 16.  Exceptions

(a) Wrecker permits shall not be required by any person, wrecker business, wrecker company or motor vehicles used:

(1) To tow a vehicle at the request of any owner that is not the City;

(2) To tow a vehicle at owner’s direction from any place in the city to a shop for repairs or services; or

(3) To tow any vehicle upon the request of the owner of the vehicle or person lawfully in control of such vehicle provided the owner is not the City and the person is not exercising control over such vehicle in the course of duties and employment with the City.

(b) Nothing herein shall require a towing or wrecker company to secure a permit to perform consent tows in the City.

Section 17. Response to Collision Only Upon Request.  No person shall drive, or cause to be driven a wrecker to or near the scene of a collision on a street in the City unless such person has been called by the Mabank Police Department (or the on-the-scene officer in charge) or by a party involved in the collision; unless it is necessary to prevent bodily injury or death to any person involved in a collision.

Section 18.  Notification of Impoundment.  Each towing or wrecker company shall notify the operator or owner of any disabled or wrecked vehicle of the location of the  facility to be used by the permitted wrecker service, or the location of the Primary Impound facility for non-consent tows.

Section 19.  Location of Traffic Accidents.  No person shall drive a wrecker or other motor vehicle used in the business of towing motor vehicles to the scene of a traffic accident on the streets of the City unless such person has been called to the scene by the police department of the City or the owner of a motor vehicle involved in the accident, unless it is necessary to prevent death or bodily injury to any person involved in the accident.

Section 20.  Solicitation at Accident Scene.  No person shall solicit business at the scene of any traffic accident or collision on a public street.  Proof of the presence of any person engaged in the towing for hire or wrecker business, or the presence of any wrecker or motor vehicle owned or operated by any person engaged in the towing for hire or wrecker business at or near the scene of an accident on any public street in the City, within one (1) hour after the happening of such accident shall, absent such person or wrecker being called to the scene of such accident by the police department or owner of a vehicle involved in the accident, shall be evidence of a solicitation in violation of this section.

Section 21.  Towing Charges and Storage.  A wrecker owner is hereby authorized to collect up to, but not more than, the following fees for services rendered as a result of a call from the City, a call resulting from being on the Permitted Wrecker Rotation List, or the request of any person who is not the owner of such vehicle.  Such fee shall include the use of all equipment during a tow, such a double hookup, dollies, winching or a flatbed.

(1) For vehicles not requiring a heavy duty wrecker, basic


$145.00


towing charges include:

a. Use of dolly

b. Towing motorcycles

c. Wheel and tire change


d. Winch, if required

e. Upright vehicle

f. Use and cleanup of absorbent material.

(2) Disregard fee after wrecker arrives by request of Police Officer

No Charge

(3) Storage fees: Storage fees shall comply with applicable State law.

(4) All other labor: $100.00 per hour, charged prorated in fifteen (15) minute increments.  This does not include charges incurred by the service for rented or sub-contracted equipment for the cleanup.

(5) The wrecker service may charge no more than the amount granted by the State of Texas and charges for impoundment fees if they preserve a vehicle or remove and store personal property from the vehicle for safe keeping.

The above fees and charges for towing services are not applicable to vehicles towed at the request of the owner of such vehicle and for such owner requested services are not regulated by the Ordinance.

Section 22.  Ordinance Cumulative.  This ordinance shall be cumulative of all laws of the State of Texas and the United States governing the subject matter of this Ordinance.

Section 23.  Interpretation and Construction.  This Ordinance does not require any person, repair or towing company to obtain any permit or to limit any fees charged, save and except such persons, businesses and companies that voluntarily obtain a permit and meet the standards herein provided in order to receive requests from the City for towing vehicles and/or placement on the Permitted Wrecker Rotation List.

Section 24.  Penalty.  That any person, firm or corporation violating any of the provisions of this ordinance shall be deemed guilty of a misdemeanor and, upon conviction in the municipal court of the City of Mabank, Texas, shall be punished by a fine not to exceed the sum of five hundred dollars ($500.00) for each offense; and each and every day such violation shall continue shall be deemed to constitute a separate offense.

Section 25.   Repealing of Ordinances.  That all provisions of the Articles of the City of Mabank, Texas, in conflict with the provisions of this ordinance are, and the same are hereby, repealed and all other provisions not in conflict with the provisions of this ordinance shall remain in full force and effect.  In the event of a conflict or inconsistency between this ordinance and any other code or ordinance of the city, the terms and provisions of this ordinance shall govern.

Section 26.  Effective Date.  This Ordinance shall be in full force and effect immediately upon its final passage and publication in the manner required by the Texas Local Government Code.

Section 27.  Severability.  It is hereby declared to be the intention of the City Council that the sections, paragraphs, sentences, clauses and phrases of this Ordinance are severable and, if any section, paragraph, sentence, clause or phrase of this Ordinance should be declared invalid by the final judge or decree of any court of competent jurisdiction, such invalidity shall not affect any of the remaining sections, paragraphs, sentences, clauses and phrases of this Ordinance, since the same would have been enacted by the City Council without the incorporation in this Ordinance of any such invalid section, paragraph, sentence, clause or phrase.  If any provision of this Ordinance shall be adjudged by a court of competent jurisdiction to be invalid, the invalidity shall not affect other provisions or applications of this Ordinance, which can be given effect without the invalid provision, and to this end the provisions of this Ordinance are declared to be severable.

Section 28.  Open Meetings.  It is hereby officially found and determined that the meeting at which this Ordinance was passed was open to the public as required.

PASSED AND APPROVED on this the ____ day of _____________ 2009.








__________________________








Larry Teague, Mayor

Attest:

______________________________

Louann Confer, Secretary/Administrator
